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Neil Gorsuch Tries to Revive Congress

s they wait out the latest winter storm,
Members of Congress ought to spend
time reading Justice Neil Gorsuch’s con-

As the Court has ruled, this applies when lib-
eral Presidents impose vaccine or energy man-
dates, or when a Republican President claims

curring opinion in the Supreme . : tariff power, based on no clear
Court’s rejection of President 'The Justice explains why 1aw. This protects against one-
Trump’s claim of emergency : : : man or unaccountable bureau-
power to impose tariffs (Learn- t‘h £ legl slative pr?cess l,s cratic rule, which is increas-
ing Resources v. Trump). The ~ ‘the bulwark of liberty!  ingly how the U.S. has been
Justice has more confidence in T S governed under Presidents of
Congress than the Members both political parties as they
themselves do these days. seek to avoid the hard work of getting some-
Justice Gorsuch rides shotgun to Chief Jus- thing passed in Congress.

tice John Roberts’s excellent majority opinion,
and he mows down both the dissents and the
concurring opinion by liberal Justice Elena Ka-
gan. It’s an intellectual tour de force. But his
main theme isn’t an assertion of judicial power.
It’s an effort to encourage Congress to reclaim
its proper authority under the Constitution’s
separation of powers.

The Justice spends 46 pages explaining and
defending the Court’s major questions doctrine,
which says the executive must point to clear
Congressional language to justify a regulation
with significant consequences. The liberal jus-
tices try to duck the doctrine while joining the
majority opinion, while the three dissenting
conservatives try to carve out exceptions on
foreign policy and tariffs.

Justice Gorsuch thoroughly rebuts both, but
his larger effort is to explain that the major
questions standard is meant to protect legisla-
tive authority. “The major questions doctrine
is not ‘anti-administrative state,”” as Justice Ka-
gan has asserted, Justice Gorsuch writes. “It is
pro-Congress.” By holding agencies to a clear-
statement standard from Congress, the judi-
ciary protects against the usurpation of legisla-
tive power by Presidents.

“Our founders understood that men are not
angels, and we disregard that insight at our
peril when we allow the few (or the one) to ag-
grandize their power based on loose or uncer-
tain authority,” he writes. “We delude our-
selves, too, if we think that power will
accumulate safely and only in the hands of dis-
passionate ‘people . . . found in agencies.”

In our view, the recent weakness of Congress
vis-a-vis the President has many causes. Politi-
cal polarization and narrow majorities make it
harder for bipartisan coalitions to form. Media
focus on the Presidency draws more readers |
than do stories on legislative process. The fail-
ure of civic education about the American sys-
tem produces a public that is more susceptible
to demagoguery and political idolatry.

But as Justice Gorsuch makes clear, the diffi-
culty of passing legislation is a constitutional
feature, not a fault. “Deliberation tempers im-
pulse, and compromise hammers disagree-
ments into workable solutions,” he writes. “And
because laws must earn such broad support to
survive the legislative process, they tend to en-
dure.” He rightly calls the legislative process
“the bulwark of liberty.”

This ought to be a stirring message, espe-
cially to those in Congress and the press who
fret about the end of democracy. The left in par-
ticular likes to write vague laws that hand
power to bureaucratic “experts” who can dic-
tate how Americans should live. Justice Kagan
says forthrightly that this is a virtue.

No political system is perfect, and Congress
can run off the rails. The Smoot-Hawley tariff
0f 1930 showed how legislative logrolling can
end in disaster when a President (Hoover)
lacks the courage to veto. But Congress has
since ceded too much tariff power to a Presi-
dent who refuses to use it with restraint. Put-
ting limits on discretionary tariff authority
would be a good start on reviving the proper
role of Congress.




